LEATHER ITALIA AUSTRALIA PTY LTD

ACN 133 977 527
TERMS AND CONDITIONS OF QUOTATION AND SALE (1999)

The following are the terms and conditions upon which Leather Italia Australia Pty Ltd ACN 133 977 527 sells and quotes for the sale of goods.

1. DEFINITIONS AND INTERPRETATION

1.1 Definitions

In these terms and conditions, unless the context otherwise requires, 

“Buyer” means the Person named in the Sales Invoice or Quotation.  

“Contract” means the contract incorporating these Terms and Conditions for the supply by the Seller to the Buyer of the Goods, the Sales Invoice, and any other terms and conditions set out in any other document forwarded by the Seller to the Buyer.  

“Goods” means the goods and any services named and described on the Sales Invoice.  

“Quotation” means the form of quotation submitted by the Seller to the Buyer in which these Terms and Conditions of sale are or are deemed to be incorporated.  

“Sales Invoice” means the Sales Invoice issued by the Seller to the Buyer in which these Terms and Conditions are or are deemed to be incorporated.  

“Seller” means Leather Italia Australia Pty Ltd ACN 133 977 527 unless the sale is expressed to be made by the Seller as agent for a Person named in the Sales Invoice or Quotation in which case the Buyer acknowledges that Leather Italia Australia Pty Ltd acts only as the agent of the Person so named.   

1.2 Interpretation

(a) Any special conditions specified on a Quotation or Sales Invoice shall, to the extent they are inconsistent with these Terms and Conditions, take precedence over these terms and conditions.  

(b) The expression “Person” includes an individual, the estate of an individual, a body politic, a corporation, an association (incorporated or unincorporated), and a statutory or other authority, and the legal personal representatives, successors and assigns of that Person.  

(c) Words importing the singular shall include the plural, and vice versa.  

2. GOVERNING TERMS AND CONDITIONS

The Seller agrees to sell and the Buyer agrees to buy the Goods under the Terms and Conditions of the Contract with the exception of those conditions which are imposed by statute and which cannot be excluded, and to the exclusion of any terms and conditions of the Buyer on any document.     

3. TERMS OF PAYMENT

Goods will be charged to the Buyer at the amount specified in each Sales Invoice.  Whilst the Seller at all times reserves the right to demand cash with the placement of an order, or to withdraw any terms of credit, the following are the terms of payment in the event of a sale on credit.  

Payment by the Buyer for goods delivered and accepted is due within thirty (30) calendar days of the end of the month in which the goods are invoiced.  If the Buyer fails to make payment in accordance with this clause, all amounts owing by the Buyer to the Seller on any account shall immediately become due and payable.  Outstanding amounts shall bear interest at the rate of five per cent per annum above the prime overdraft rate calculated on a daily basis.  

4. INSPECTION AND ACCEPTANCE

The Buyer shall inspect all goods on delivery and shall, within forty-eight (48) hours of delivery, give notice to the Seller of any matter or thing by which the Buyer alleges that the goods are not in accordance with the Buyer’s order.  Failing such notice and, to the extent permitted by statute, the goods shall be deemed to have been delivered and accepted by the Buyer.  No claim will be accepted for any goods which have been cut or are otherwise not in their original state.  In the event of any complaint arising, the whole of the goods complained of must be held intact for the Seller’s inspection.  

5. RETURNS

All returns must be approved by the Seller.  Authorised returns must be freight prepaid.  The Seller will only be obliged to credit returned goods if they are in a saleable condition.  The Seller reserves the right to charge a handling fee equal to ten per cent (10%) of the price of the goods returned unless the Buyer is a “Consumer” for the purposes of the Trade Practices Act 1974 or similar State or Territory legislation.  Products specifically purchased, manufactured, machined or cut to size or to the Buyer’s specification are not returnable.  

6. QUOTATIONS

(a) A Quotation is not to be construed as an obligation to sell but merely as an invitation to treat and no contractual relationship shall arise therefrom until the Buyer’s order has been accepted by the Seller in writing.  

(b) The Seller shall not be bound by any conditions attaching to the Buyer’s order or acceptance of a Quotation and, unless such conditions are expressly accepted by the Seller in writing, the Buyer hereby acknowledges that such conditions are expressly rejected.  

(c) Prices specified in a Quotation are those ruling at the time and are subject to alteration without notice.  Unless otherwise stated in writing by the Seller, prices quoted shall be exclusive of handling, delivery, agent’s charges and any charge, duty or impost including sales tax.  

(d) Every Quotation is subject to and conditional upon obtaining any necessary import, export or other licence.  

7. PASSING OF PROPERTY AND RISK

(a) Goods supplied by the Seller to the Buyer shall be at the Buyer’s risk immediately upon delivery to the Buyer, into the Buyer’s custody, or at the Buyer’s direction (whichever is the sooner).  The Buyer shall thereafter insure the Goods at its cost against such risks as it thinks appropriate, and shall note the interest of the Seller on the insurance policy and shall produce a certificate to this effect to the Seller upon request.  

(b) Property in the Goods supplied by the Seller to the Buyer pursuant to these Terms and Conditions shall not pass to the Buyer until those Goods and other Goods supplied by the Seller to the Buyer have been paid for in full.  

(c) Until the Goods have been paid for in full

(i) the Buyer shall store the Goods in such manner as to show clearly that they are the property of the Seller; and

(ii)the Buyer may sell the Goods, in the ordinary course of business, as agent for the Seller and shall account to the Seller for the proceeds of sale (including any proceeds from insurance claims) which proceeds shall be kept in a separate bank account, and

(iii) the relationship of the Buyer to the Seller shall be fiduciary in respect of the Goods or other goods in which they are incorporated and used, and if same are sold by the Buyer the Seller shall have the right to trace the proceeds thereof.  

(d) The Buyer irrevocably authorises the Seller at any time to enter onto any premises upon which 

(i) the Seller’s Goods are stored to enable the Seller to inspect the Goods and/or, if the Buyer has breached these Terms and Conditions, reclaim the Goods;

(ii) the Buyer’s records pertaining to the Goods are held to inspect and copy such records.  

(e) The Buyer and the Seller agree that the provisions of this clause apply notwithstanding any arrangement pursuant to which the Seller grants credit to the Buyer.

8. SUPPLY

The Seller’s Sales Invoice showing quantities, classification and place of delivery shall be prima facie proof of delivery of the Goods.  The Seller reserves the right to suspend or discontinue the supply of goods to the Buyer without being obliged to give any reason for its action.  

9. PART DELIVERIES

The Seller reserves the right to make part deliveries of any order, and each part delivery shall constitute a separate sale of Goods upon these Terms and Conditions.  A part delivery of an order shall not invalidate the balance of an order.  

10. INSTALLATION

The Seller’s Quotation or Sales Invoice is made on a supply only basis.  Installation and commissioning (if any) is at the expense of the Buyer unless otherwise specified in writing by the Buyer.  

11. DIMENSIONS, PERFORMANCE DATA AND OTHER DESCRIPTIVE DETAILS

(a) Photographs, drawings, illustrations, weights, dimensions and any other particulars accompanying, associated with or given in a Quotation, the descriptive literature or a catalogue approximate the goods offered but may be subject to alteration without notice.  

(b) Any performance data provided by the Seller or a manufacturer is an estimate only and should be construed accordingly.  

(c) Unless agreed to the contrary in writing, the Seller reserves the right to supply an alternative brand or substitute product when necessary.

12. SHIPMENT AND DELIVERY

Upon acceptance of an order the Seller will seek confirmation of the period of shipment or delivery.  If any variation has occurred in the quoted period, the Seller will notify the Buyer.  Unless the Buyer objects in writing within seven (7) days of such notification to the Buyer, the period of shipment or delivery notified to the Buyer will be the contractual period of shipment or delivery.  The Seller will not be liable for any delay damage or loss whatsoever arising out of or in connection with the carriage of goods unless proved to have been caused by the Seller’s wilful negligence or wilful default.  In no case will a claim be considered unless notification has been made to the Seller in writing within forty-eight (48) hours of delivery of the goods. 

13.  MANUFACTURER’S CHANGES

Where the Seller is acting as agent of a manufacturer or supplier, the Seller shall not be liable for any alteration or variation in the goods made by the manufacturer or supplier.  

14.  CURRENCY

Where the goods are imported into Australia, any adverse variation in the price arising from fluctuation in exchange rates between the date of the Buyer’s order and the date of payment by the Seller will be to the Buyer’s account.  

15.  CONTINGENCIES

Any charge, duty, impost, sales tax or other expenditure which is not applicable at the date of Quotation or Sales Invoice as a result of the introduction of any legislation, regulation or government policy, shall be to the Buyer’s account.  

16.  CHARGES BEYOND POINT OF DELIVERY QUOTED

Unless otherwise agreed in writing, if the Seller prepays freight, insurance, customs and import duties (if any), landing and delivery charges and all other charges in connection with shipment and delivery of the goods, then any such charges shall be to the Buyer’s account.  The Seller reserves the right to nominate the means of delivery.  

17.  FORCE MAJEURE

If, in the performance or observance of its obligations, the Seller is prevented, restricted or affected by reason of a force majeure including strike, lockout, industrial dispute, raw material shortage, accident, fire, breakdown of plant, transport or equipment, or any other cause beyond the reasonable control of the Seller, the Seller may, in its absolute discretion, give prompt notice of such cause to the Buyer, whereupon the Seller is excused from such performance or observance to the extent of such prevention, restriction or affectation.  The Seller will not be liable for any contingent or consequential loss or damage arising from an event of force majeure.  

18.  DEFAULT OF BUYER

(a) If these Terms and Conditions are not strictly observed by the Buyer, the Seller may, in its absolute discretion, refuse to supply to the Buyer, and the Seller shall not be liable to the Buyer for any loss or damage which the Buyer may sustain as a result of such refusal.  

(b) The costs of collection of any moneys due and payable by the Buyer, including the fees of any Mercantile Agent or Solicitor engaged by the Seller shall be payable by the Buyer.  A certificate signed by a credit manager or financial controller of the Seller as to any amount payable to the Seller by way of interest or debt recovery costs shall be conclusive evidence and proof of the indebtedness of the Buyer to the Seller at the date of such certificate.  

(c) The Buyer shall be liable to compensate the Seller for any loss or damage consequent on the failure of the Buyer to observe these Terms and Conditions.  

19.  BUYER’S CANCELLATION

Unless otherwise agreed in writing, the Buyer shall have no right to cancel an order which has been accepted by the Seller.  If a right of cancellation is expressly reserved to the Buyer, such right of cancellation must be exercised by notice in writing from the Buyer to the Seller not later than seven (7) days prior to commencement of production of the order by the manufacturer or the Seller as the case may be.  Unless otherwise agreed between the Buyer and the Seller, upon cancellation prior to shipment, the Buyer accepts full liability for all commissions, fees, costs of production, transport, freight, handling and administration incurred by the Seller arising out of such cancellation, and any deposit paid by the Buyer shall be forfeited to the manufacturer or the Seller as the case may be.  The Seller will attempt to divert orders where practical but if this is not possible the Buyer will accept the goods as ordered.  

20.  WARRANTY

(a) Subject to Clause 20 (c), all Goods supplied are covered by such warranty as is specified by the manufacturer and supplied subject to the product standards detailed by the manufacturer.  

(b) The Buyer shall immediately notify the Seller in writing upon discovery of any defect in the Goods.  The Buyer shall not carry out any remedial work to alleged defective Goods without first obtaining the written consent of the Seller to do so.  

(c) The only conditions and warranties which are binding on the Seller in respect of the state, quality or condition of the Goods supplied to it by the Buyer are those imposed and required to be binding by statute (including the Trade Practices Act 1974) and to the extent permitted thereby, the liability, if any, of the Seller arising from the breach of such conditions or warranties shall, at the Seller’s option, be limited to and completely discharged by

(i) the replacement of the Goods or resupply of same by the Seller;

(ii) the repair of the Goods;

(iii) the payment of the cost of replacement of the Goods; or

(iv) the payment of the cost of repair of the Goods;

and otherwise all other conditions and warranties whether expressed or implied by law or otherwise in respect of the state, quality or condition of the Goods which may, apart from this clause, be binding upon the Seller are hereby expressly excluded.  

(d) The Buyer expressly acknowledges and agrees that it has not relied upon, and the Seller is not liable for, any advice given by the Seller, its agents or employees in relation to the suitability for any purpose of goods or materials supplied by the Seller.  

(e) All Quotations are without guarantee expressed or implied that the Goods will be suitable for a specific purpose although such purpose may be known to the Seller.  No guarantee is given by the Seller as to the performance of any Goods supplied.  

(f) The Buyer acknowledges that as the goods are manufactured from natural materials variation may occur from one hide to another and within individual hides and natural imperfections such as scarring will occur.  The Seller will not be liable for any imperfections or naturally occurring colour variations after the Goods have been cut, marked or used in any other way.  

(g) The Buyer accepts that all Goods purchased are supplied as “Run of Production” and are not individually selected unless specifically stated on the Buyer’s official order.  

(h) If the Buyer requires any Goods which are ordered to be individually selected and/or to be suitable for a particular purpose, the Seller must be notified of this requirement in writing on the order and also of the purpose for which the Goods are to be used.  Notwithstanding any such notification the Buyer acknowledges that variations in the material substances from which the Goods are manufactured precludes any warranty that all Goods supplied will be fit for the purpose notified.  

(i) Any samples shown to the Buyer are intended to indicate the general colour only and all agreements are entered into without guarantee expressed or implied that the Goods delivered will match in colour with the samples.  

(j) The Seller reserves the right to deviate from the quantity ordered by ±10% of the order.  

21.  LIABILITY OF SELLER

Except as expressly provided herein and to the extent permitted by law

(i) the Seller shall not be under any liability, whether in contract, tort or otherwise in respect of defects in Goods delivered, or for any injury, damage or loss resulting from such defects, or rom any work done in connection therewith, except to the extent that any statute applicable to these Terms and Conditions prevents the exclusion, restriction or modification of such Terms and Conditions;

(ii) the Seller shall not be liable to the Buyer for any loss of profit howsoever arising, nor shall the Seller be under any liability, whether in contract, tort or otherwise nor for any injury, damage or loss, whether consequential or otherwise, save as is expressly provided in these Terms and Conditions;

(iii) the Buyer indemnifies the Seller against any liability to or action by a third party for infringement or alleged infringement of a patent, registered design, trademark or copyright in respect of Goods manufactured to the Buyer’s specification; and

(iv) all Goods are supplied in accordance with usual industry standards and the Seller shall not be liable to the Buyer for the condition or quality of Goods which comply with these standards.

22.  ALTERATION TO CONDITIONS

The Seller may, at any time and from time to time, alter these Terms and Conditions of Quotation and Sale.  

23.  CREDIT REPORTING

Where Goods are supplied to the Buyer on credit, the Buyer irrevocably authorises the Seller, its employees and agents, to make such enquiries as it deems necessary to investigate the credit worthiness of the Buyer from time to time including (but without limiting the generality of the foregoing) the making of enquiries of persons nominated as trade referees, the bankers of the Buyer or any other credit providers (the Information Sources) and the Buyer hereby authorises the Information Sources to disclose to the Seller such information concerning the Buyer which is requested by the Seller, and consents to the use of such information by the Seller for the purpose of assessing the commercial creditworthiness of the Buyer.  

24.  TERMINATION

The Seller shall have the right immediately to terminate any Contract at any time upon occurrence of a following event

(a) If the Buyer commits any act of bankruptcy or compounds or makes arrangements with creditors or executes a bill of sale on his goods or any of them or if any execution or distress is levied upon the goods by the Buyer

(b) If the Buyer, being a company, is wound up either compulsorily or voluntarily or a receiver of its assets is appointed.  

(c) If the Buyer fails to take delivery of any of the Goods subject to a Contract.  

Upon any such termination of a Contract the Seller shall have the right to either require the Buyer to take over and pay for at the current price all such materials as the Seller shall have allocated to the Contract including labour and other expenses incurred by the Seller in relation to such materials, or, to dispose of the said materials at its discretion without being liable to account to the Buyer for the proceeds of such disposal.  

25.  VIENNA SALES CONVENTION

The United Nations Convention on Contracts for the International Sale of Goods (Vienna 1980) known as the Vienna Sales Convention does not apply to the contract comprised by these Terms and Conditions, nor do any of the terms and conditions express or implied by the Vienna Sales Convention form part of the contract.  

26.  GOVERNING LAW

These Terms and Conditions and any contract including them shall be governed by the law of the State of New South Wales.  The Seller and Buyer agree irrevocably and unconditionally to submit to the jurisdiction of the Courts of that State and any proceedings arising under these Terms and Conditions shall be brought only in that State.  

27. 
INDEMNITY

The Buyer must indemnify the Seller on demand from and against all loss, damage, costs or expense suffered or incurred by the Seller relating to or arising out of 

(i) any enforcement by the Seller of these Terms and Conditions,

(ii) any breach by the Buyer of these Terms and Conditions,

(iii) any claims by a third party in respect of personal injury, death or damage to property whether or not they relate to a fault in the Goods,

(iv) the Seller retaining possession of the Goods under Condition 7(d).  

28.  JOINT AND SEVERAL

If the Buyer consists of more than one Person, the Contract binds them jointly, and each of them severally.  

29.  ENTIRE UNDERSTANDING

The Contract contains the entire understanding between the parties as to the subject matter contained in it.  All previous agreements, representations, warranties, explanations and commitments, expressed or implied, affecting this subject matter are superceded by the Contract and have no effect.  

LEATHER ITALIA AUSTRALIA PTY LTD
ACN: 133 977 527
P O Box 1977,  Bowral  2576

Tel:  02 4872 2252   Fax:  02 4872 2442

APPLICATION FOR A COMMERCIAL CREDIT ACCOUNT
(Incorporating Terms and Conditions of Quotation and Sale)

Please tick your appropriate business structure   (  Public Company  (  Private Company  (  Partnership   (  Sole trader

Trading name..........................................................................................................................................................................

Company name (if applicable)...............................................................................................................................................

Subsidiary division of (if applicable).....................................................................................................................................

Postal address.........................................................................................................................................................................

Delivery address.....................................................................................................................................................................

Contact for accounts...............................................................Position held...........................................................................

Contact for purchases..............................................................Position held..........................................................................

ABN or Business Registration Number..................................................................................................................................

Email address:……………………………………………………………………………………………………………….
Telephone number....................................................................Facsimile number.................................................................

Nature of business..................................................................................................................................................................

In what year did the abovenamed business commence operations?......................................................................................

Amount of credit applied for.  (Multiply your monthly estimate by 2).................................................................................

This becomes your requested credit limit based on 30 day terms.

Names and addresses of Directors/Partners/Sole trader  

	Christian name
	Surname
	Home address

	
	
	

	
	
	

	
	
	

	
	
	


Trade references  (Please do not list businesses providing services) 

	Name of supplier
	Email address
	Facsimile
	Av monthly purchases

	
	
	
	$ 

	
	
	
	

	
	
	
	$ 

	
	
	
	

	
	
	
	$ 

	
	
	
	 

	
	
	
	$ 

	
	
	
	


(Please detach this section, sign on the reverse side / second page where provided, and return to Leather Italia Australia Pty Ltd)

AGREEMENT TO GUARANTEE AND INDEMNIFY

I/We consent to Leather Italia Australia Pty Ltd (the Seller)

(a) making such enquiries as the Seller deems necessary including but not limited to obtaining reports from persons nominated as trade credit referees, bankers and financiers, credit providers, mortgage and trade insurers and credit reporting agencies (the “Information Sources”);

(b) obtaining from the Information Sources such information as is required by the Seller; 

(c) disclosing the content of any report from an Information Source in whole or in part to any credit reporting agency for the purpose of allowing that credit reporting agency to create or add to any credit information file or data base in relation to me/us.  

I/We acknowledge having received a copy of the Seller’s “Terms and Conditions of Quotation and Sale” and agree that they will govern the supply of products to me/us to the exclusion of all other terms and conditions.  I/We further acknowledge that the Seller’s “Terms and Conditions of Quotation and Sale” may be amended at any time by written notification to me/us.  

We understand that Goods sold to us must be paid for within thirty (30) days from the month in which we are invoiced, or in accordance with any other arrangement of terms of payment which have been agreed to in writing by the Seller. 
If the application by the undermentioned Buyer for credit facilities with the Seller is approved I/we the undersigned signatory/signatories to this document (the Guarantor (s)) in consideration of the Seller having agreed at my/our request to approve the application for credit hereby for ourselves our and our respective executors jointly and severally guarantee due and punctual payment and performance by the Buyer of all its obligations and other liabilities in respect of all Contracts entered into with the Seller and I/we agree undertake and acknowledge that if the Buyer shall go into official management or receivership or into liquidation or shall make any arrangement with its creditors then any amount then owing to the Seller by the Buyer shall become immediately due and payable and shall be paid by me/us upon demand therefore I/we further jointly and severally for ourselves and our respective executors administrators and assigns covenant acknowledge and agree that this guarantee is a continuing guarantee in favour of the Seller for payment of all debts losses damages and other expenses to which the Seller is entitled to be paid by the Buyer and that my/our liability hereunder shall not be affected by the Seller giving time or any other indulgence to the Buyer and that I/we at all times indemnify the Seller against all losses damages and expenses suffered by the Seller by reason of the Seller having traded with the Buyer and I/we further covenant and agree that to the extent to the extent to which we would but for this provision be entitled ranking pari passu with the Seller to be indemnified by or have a right of recourse against the Buyer or such entitlement or right of recourse shall be postponed to the Seller’s rights against the Buyer.  

A.  The Buyer & Guarantor

Name...........................................................................................ABN...............................................................

Signature of authorised person...................................................Position held by signatory..................................................

Name in block letters.........................................................................................................Date.............................................

B.  Other Buyers & Guarantors

1. Signature of guarantor............................................................Home address.....................................................................

Name in block letters..............................................................................................................................................................

Witness..........................................................................

2.  Signature of guarantor............................................................Home address.....................................................................

Name in block letters..............................................................................................................................................................

Witness........................................................................
3.  Signature of guarantor............................................................Home address.....................................................................

Name in block letters..............................................................................................................................................................

Witness......................................................................

